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** a traditional method of business regulation in Anglo-American 
la\ v , bi>si n 0 s $ licensing laws can be traced back at least to fifteenth and six- 
teen <;e nt Uty England when statutes were enacted providing for the licens- 
ing jj.feh<At$ e $. Regulation imposed even earlier by the medieval trade and 
occ^hat^n^ 1 guilds was the forerunner of modern regulation of professions. 
Lic^^siJ^S employed in colonial America by both colonial and local 
gov^hu^n*^ a^d it was recognized early in the history of American govem- 
tfcttt l he states had power under the United States Constitution to 
regiAt^ li^bse local matters. Accordingly, the states enforce their licens- 
ing r ^rt->lat»°hs through their police power. 

A- s l» c <in£*hg 'Vas expanded, the question arose as to which occupations 
cou^b e li^ e hscd within the accepted realm of public protection. Most courts 
agr^d were outside limits to the types of occupations that could 

be Prised, W these limits were not often enforced. 1 And, despite the fact 
tl (; ,f judges continue to pay at least lip service to the pronouncement 

thir* <1 '‘sta t0 rriay n ot under the guise of protecting the public arbitrarily in- 
terf c h> w-fif 1 or Prohibit private business or lawful occupation,” 2 the judicial 
to uphold most of these licensing statutes. 

is kit to be an effective means of regulation. Three rationales 
j 7 u h|ic Welfare arguments are generally advanced as to why occupa- 
i.VS s f>%l d be licensed. First, it is argued, licensing increases information by 
establishing minimum standards for entrants. All practitioners must meet 
cer^h htiPlhipnt qualifications, for no unlicensed practitioners are permitted. 
T|r e ce’hsu^or therefore knows that practitioners of the licensed occupation 
Po* s t*s ^ iv ef» degree of competence. Often, however, this particular argu- 
rq^t j5 q<?t applicable. For example, “registration regulation” is a prevalent 
lic^hsc pn* c hcC ttnd, in some forms, the only qualification to be met is the fee 
pa/V n k A rnqjority of so-called regulatory licenses issued by the City of 
a f^ 0 » this type. 

^opipulsory licensing establishes a cheaper remedy than going to 

v/l'bat 11 Keck, "Occupational Licensing: An Argument for Asserting State 
y°trC ^ame Law Review (Vol. 44, October 1968), pp. 104-107. 

* P<ujflg Co. v. Bryan, 264 U.S. 504. 
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the courts in cases of f.aud. It may also aid the police in tracking down 
fraudulent practitioners. 

The third rationale holds that licensing may sometimes be necessary when 
social costs are greater than private costs; that is, when others besides the 
parties to the transaction bear part of the costs for poor quality or fraudulent 
services. The medical profession is often cited as a case where social costs are 
greater than private costs. For example, an “incompetent” physician may 
diagnose a disease incorrectly and thus start an epidemic. The same argu- 
ment can be applied to numerous occupations, including builders of nursing 
homes, theaters, and other public constructions. Not only must there be 
building codes (specifications and/or performance regulations) but also 
licensing of the actual builders on ma' of occupational competence 
Although state licensing is historical >r regulation, 3 it has been a apte 
by local government as an effective device for enforcing local laws genera.ly, 

and as a means of acquiring revenue. 

Despite the fact that the powers to regulate and tax by license are distinct, 
in practice license taxes may be a simple extension of license fees (the admin- 
istrative costs of regulation) . The development of a system of city icensing 
for revenue usually follows an evolutionary pattern. Initially, such taxes are 
assessed on a flat rate — the most common basis for license fee assessment. 
Later classification, as a more equitable form of assessment, is introduced. 
The gross receipts tax is indicative of the greatest degree to which a number 
of cities in the United States have modified license taxes. The err — 
formula is not common among local governments which have no cxpicsset* 
authority to license for revenue (yet, there are examples of license assessments 
by means of gross receipts in Illinois) . 

The withholding, suspension, or revoking of business licenses (wit out 
which it is illegal to conduct business) provides municipal author ities with an 
effective enforcement tool. Such economic sanction has been applied by 
some cities against infringement ot anti-discrimination laws, specifically, in 

housing. . . , j 

Although the Illinois courts have strictly construed legislative intern and 

ruled that the power to regulate may not deal with civil rights on the asis 
that such matters were not contemplated by the legislature at the tune the 
power to regulate was conferred in 1871, federal civil rights legislation has 
found expression indirectly through these licensing procedures. Peona and 
Chicago have fair housing boards which investigate and conciliate com- 
plaints. They hold hearings and may recommend to the mayor or city 

Mils argued that state regulatory boards do not serve the public interest. See 
"Occupational Licensing: Protection for Whom?” Manpower, U.S. Department of 
Labor P no. 6, July 1969, and Illinois Legislative Council Exploratory Research Mem- 
orandum, File' no. 7-301, "Vocational Lansing and the Public Interest. 
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manager that he suspend or revoke the city license of a real estate broker. 4 
In addition, the mayor or city manager may file a complaint with the De- 
partment of Education and Registration to seek revocation of licenses issued 
by the state to these brokers. 

Licensing is a common and multidimensional function of local government 
and an accepted feature of municipal home rule. Limitations upon the li- 
censing power are nevertheless common although such limitations are a fruit- 
less constitutional and/or legislative exercise based upon the assumption tnat 
the purposes of licensing can indeed be as distinct in practice as they are in 

the legal language. 

This survey examines — 

1 . local licensing law in Illinois ; 

2. municipal licensing practices in Illinois; 5 and 

3. licensing iaw and practice of cities in other states. 



I. MUNICIPAL LICENSING IN ILLINOIS: LEGAL POSITION 



Because local governments traditionally derive their authority from the 
state, and because home rule is not a legal option in Illinois, it is IrmVnl n 
assume that rr.jnicipal licensin'* p must alw; h exptess. 
statutes and that ... uU> mu:. ~Uy construe these statutory grants of 

authority. 

Corpr-ate authorities in Illinois have broad powers to license businesses 
and occ pations. This situation is principally the result of an extensive 
< muersnon of subjects, and the vague, or otherwise poor, wording of these 
sections -f the Cities and Villages Act which has induced significant conflict 
, the case law. A common problem is the potential range of licensing author- 
ity offered by the statutes. Express statutory authority may include the powers 
to .ceil.*' to regulate, i > tax, to prohibit, to prevent and to locate — singly or 
; .i anv possible combination. These authorizations are not consistently applied 
X, subjects by any reasonable classification, and it is common for unrelated 



1 Unfair practices are discrimination in prices, terms and conditions in the rental, 
sale, lease or occupancy of any residential property, publication or solicitation to in- 
duce panic selling, refusal tc rent, sell and lease on racial or religious grounds and 
participation in disciroination in lending money, guaranteeing loans, etc. 

For the most part, licensing by the City of Chicago will not be discussed m this 
survey of municipal practices. This information is available in Malcolm 1. 

The Use of Licensing Power by the City of Chicago (Urbana: University of Illinois 
Pres, 1952); Jack M- Siegel, Chicago’s Power to License and Regulate { Center lor 
Research in Urban Government, Loyola University, 1965) ; and Keck, Occupational 

5 At this time, constitutional home rule for municipalities over 25,000 population 
is pending approval by the voters on December 15, 1970. However, the groat of power 
to license srohibits licensing for revenue except as authorized by the General Assembly. 
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subjects to be listed together. (See Appendix A for a complete breakdown of 

the relevant statutes.) 

Consequently, there has been extensive litigation before the Illinois courts 
on all manner and forms of municipal licensing authority, and it is in the 
decisions of the courts that any realistic understanding of the present position 
of the law in this area can be established. 

Powers Excluded 

In the absence of self government or home rule in Illinois, the Dillon 
Rule” persists. 7 A municipal corporation, explained Justice Dillon, possesses 
powers expressly granted by the state, powers necessarily implied, or powers 
essential to the accomplishment of declared objectives. This is specifically 
stated in the statutes and is incident to numerous court rulings. 

To authorize the exercise of any power by a city a statute must be shown expressly 
granting the power or making a grant in such terms as necessarily imply its ex- 
istence. The absence of such grant excludes the power." 

This, of course, also applies to counti* * ;, townships, and other local units of 
government. 9 

The exclusion of power is explained by the court in the following manner. 

The express enumeration of certain subjects and occupations in the various sub- 
sections over which the city is given powers or authority is by a well known canon 
of construction, the exclusion of all other subjects and occupations. 



Implied Licensing n 

The above reasoning has been advanced in Kinsley v. City of Chicago 
in which it was argued that inclusion of the words “to regulate” and omission 
of the words “to license” in the grant of power was tantamount to an express 
denial of the power to license. However, the court rejected this argument as 
too technical to be applied. 

The courts have consistently held that the power to regulate includes the 
power to license as in, for example. City of Chicago v. R. and X. Restaurant, 
Inc m and Father Basil’s Lodge v. City of Chicago. 

If the regulation of certain conditions affecting the public safety has been delegated 
to a city and the efficient regulation of such conditions require the conduct of a 
business peculiarly affected by them to be controlled by the limitations of a 



' John F. Dillon, Commentaries on the Law of Municipal Corporations (5th ed., 
Boston: Little, Brown Co., 1911), Vol. I, sec. 237. 

* Chicaeo Coach Co. v. City of Chicago, 337 111. 200. ^ 

* People ex rel Johnson v. Southern Ry Co., 267 111. 389, and Goodwine v. oun y 

° f ^Arms ». City o/ Chicago, 314 111. 317. See also. City of Chicago v. Dollarhide, 
«* 124 in. 359. Similarly held in Sager v. City of Silvis, 402 111. 262; see p. 18. 



“ 369 111. 65. 
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licensing ordinance, the power of the city to adopt such an ordinance will be neces- 
sarily implied. 1 ’ 

The crucial factor is that licensing must be a reasonable means of regula- 
tion and must not be used for other objectives (such as tax purposes). If a 
choice of means to regulate is available, and if licensing is an effective choice, 
such practice will be upheld by the courts as in Chicago Packing and. Provision 
Co. v. City of Chicago. 1 * Each municipality is left to decide its own means of 
regulation; hence, the regulation of similar enterprises may vary from one 
area to another. 

Justice Dillon also stated, as a logical conclusion to his previous statement, 
that where there is any doubt as to the existence of municipal authority, the 
court will rule against the municipality. This principle has been adopted by 
th Illinois Supreme Court, as shown by Louis Ancel and Jack Siegel. 15 A 
typical example, cited by them, is the statement in Barnard and Miller v. 
City of Chicago: 10 

Statutes granting powers to municipal corporations are strictly construed and any 
fair and reasonable doubt as to the existence of the powers must be resolved 
against the municipality. 

Combined Powers 

Grants of power to corporate authorities may come from separate sources: 
“the authority of a municipality to . ^pt an ordinance may be derived from 
a single grant or by a combination of enumerated powers.” 17 

In some cases, the existence of several sources of statutory power may en- 
large the scope of municipal licensing authority, and in others, diminish that 
authority. The leading case for the former is Father Basil s Lodge v. City of 
Chicago. 10 In that case — which Ancel regards as a most important precedent 
for increasing municipal licensing power — the court sustained a Chicago 
ordinance regulating nursing homes although it was based on no explicit grant 
of authority. In so doing, the court relied on several sections of the Cities and 
Villages Act, including sections 11-30-4 and 11-8-2 dealing with fire hazards, 
and section 11-20-5, the general maintenance of health and safety. The court 
ruled that 

under these delegations of police power from the State, a city may regulate any 
occupation or business, the unrestricted pursuit of which might either injuriously 
affect the health of the citizens or subject them to danger from fire. 



“ 393 111. 246. 

“374111.384. . 

““Licensing as a Regulatory Device,” University of Illinois Law Forum (Spring, 

no. 1, 1957), p. 61. 



